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Executors and Admi ni strators

Thi s menor andum provi des gui dance concerning the reporting of
the assets and incone of trusts and estates with respect to which
a reporting individual serves as trustee, execut or or
adm nistrator. As described below, filers of financial disclosure
reports under the Ethics in Government Act of 1978, as anended,
will no longer be required to report the assets or incone of trusts
and estates with respect to which they, their spouses, or their
dependent children serve as trustee, executor, or admnistrator.
However, filers are still required to report their positions as
trustee, executor, or admnistrator as outside positions.

As we recently advised you, the Ofice of Legal Counsel
(OLC)at the Departnent of Justice has issued an opi nion concl udi ng
that a trustee of a private trust does not necessarily have a
personal financial interest in particular matters affecting the
hol dings of a trust. DO 01-029 dated Decenber 19, 2001. W also
i ndi cated t hat we woul d be provi di ng addi ti onal gui dance concerni ng
the reporting of trust hol dings on financial disclosure statenents,
where the filer or the filer’s spouse or dependent child serves as
trustee of a private trust. The present nenorandum provi des such
gui dance, as well as rel ated gui dance concerning the reporting of
assets of an estate for which the reporting individual serves as
executor or admnistrator.

Hi storically, the Ofice of Governnent Ethics (OGE)required
the reporting of assets and incone of atrust in which the filer or
the filer’s spouse or dependent child served as trustee. See
e.g., Public Financial Disclosure: A Reviewer's Reference 7-30
(1994). Specifically, OGE required that all trust holdings and
i ncone be |isted on Schedul e A of the SF 278, except in very narrow
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ci rcunst ances. This was true even where the filer, spouse, or
dependent child had no “beneficial interest in the principal or
i ncone” of the trust, within the nmeaning of section 102(f)(1) of
the Ethics in Government Act.! See OGE Informal Advisory Letter
98 x 12. Section 102(a)(3) of the Act requires filers to report
“any interest in property held,” and OGE took the position that a
trustee, as legal owner of the trust assets, holds a reportable
interest inthe trust property. A significant reason for this view
was OGE' s understanding that a trustee always has a personal
financial interest, under 18 U S. C. 8§ 208(a), in any nmatter
affecting the holdings of the trust.

Now COLC has clarified that a trustee -— generally and with
certain qualifications -— does not have a personal financial
interest in all matters affecting the assets of a trust, for
pur poses of section 208. See DO-01-029. In light of this opinion,
OGE is nmodifying its viewwith respect to the scope of disclosure
required. Notw thstanding any prior advice to the contrary, OCE
has determned that filers wll not be required to report the
assets and inconme of a trust with respect to which they (or their
spouses or dependent children) serve as trustee.?

W want to enphasi ze that any enpl oyee who serves as a trustee

still has an inputed “organizational” interest in all trust
property, under section 208, pursuant to the OLC opinion.
Consistent with this analysis, filers still nust report any

positions as trustee of a private trust on Schedule D of the
SF 278. See 5 CF.R 8 2634.307(a). (O course, filers only
report such outside positions as they thenselves hold, not
positions held by their spouses or dependent children.) Moreover,
as discussed nore fully in DO01-029, there are various
circunstances in which the trustee of a private trust may have a
personal financial interest in the holdings of the trust, under
section 208. Therefore, enployees should be counseled, as
appropriate, that trustee positions may raise conflict of interest

1 Section 102(f)(1) requires the reporting of trust assets and
i ncome where the filer, spouse or dependent child has a benefici al
interest in the trust, wthout regard to whether any of these
i ndi vi dual s serves as trustee.

2 Note, however, that fees received for services as a trustee,
executor, or admnistrator are subject to reporting as incone on
Schedule A. Likew se, fees for such services are subject to any
rel evant outside earned income limtations. See OCGE |Infornal
Advi sory Letter 82 x 6.
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i ssues, even where there is no duty to report the trust hol di ngs or
i ncone on a financial disclosure statenent.

OCGE has reached simlar conclusions with respect to executors
and adm ni strators of estates. Based |l argely on an analogy to
trustees, OGE at one tine required filers to report the hol dings
and incone of any estate which they served as executor or
adm ni strator. See Reviewer's Reference at 7-30 (conparing
executors and adm nistrators with trustees). Now, consistent with
OCGE s revised interpretation respecting trustees, filers no | onger
will be required to report the holdings and incone of an estate
which they (or their spouses or dependent children) serve as
executor or admnistrator. Simlar to trustee positions, however,
afiler’s position as executor or adm nistrator of an estate still
must be reported on Schedule D of the SF 278. See 5 CF. R
§ 2634.307(a); OGE Informal Advisory Letter 82 x 6, n.3.°3

3 Section 2634.307(a) refers to executors, but does not

specifically nention admnistrators. However, the duties of
executors and adm nistrators with respect to an estate are so
simlar -— the principal distinction being whether the decedent

died intestate-that OGE construes the reporting requirenent as
enconpassi ng both positions. See, e.qg., Black’s LawDictionary 591
(1999) (execut or defined as “person nanmed by a testator to carry out
the provisions in the testator’s will. Cf. ADM N STRATCR').




